T.C. Meno. 1999-51

UNI TED STATES TAX COURT

JAMVES J. BROOKBANK, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22898- 96. Fil ed February 25, 1999.

Janmes J. Brookbank, pro se.

Louis H Hill, for respondent.

VEMORANDUM OPI NI ON

GALE, Judge: Respondent determ ned deficiencies in and

additions to petitioner's Federal incone taxes as foll ows:



Additions to Tax, |I.R C

Sec. Sec. Sec.

Year Defi ci ency 6653(b) (1) 6653(b) (2) 6654

1982 $ 4,551 $2, 276 50% of i nterest $444
due on $4, 551

1983 6, 401 3, 201 50% of i nterest 392
due on $6, 401

1984 15, 843 7,922 50% of i nterest 997

due on $15, 843

Unl ess otherw se indicated, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

Petitioner did not appear for trial. Respondent filed
notions for judgnent by default and for a penalty under section
6673.

Respondent's Mdtion for Judgnent by Def aul t

Respondent's Mtion for Judgnment by Default relies on facts
and evi dence deened stipul ated pursuant to an Order of the Court
made under Rule 91(f)(3) and, in addition, on facts pleaded in
the answer. Respondent contends that those materials are
sufficient to carry respondent’'s burden of proof because of

petitioner's default, relying on Smth v. Conm ssioner, 91 T.C,

1049 (1988), affd. 926 F.2d 1470 (6th G r. 1991). Respondent,
however, also called two witnesses in further support of
respondent's determnation of fraud. The witnesses testified to
income paid to petitioner during the years in issue and

adm ssi ons nmade by petitioner about avoiding paynent of incone
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taxes by putting assets in the nanmes of famly nmenbers. The
facts pleaded in the answer and supported in many instances by
the stipulated facts and evidence are summari zed bel ow.

Backgr ound

Petitioner resided in Chio at the tinme that he filed his
petition. During 1982, 1983, and 1984, petitioner was engaged in
the business of selling life insurance. During those years, he
was enpl oyed by and recei ved comm ssions fromvarious life
i nsurance conpani es. Petitioner received total incone fromthese
sources of $20,094.50 in 1982, $28,656.12 in 1983, and $47, 287. 84
in 1984. (The specific anbunts paid to petitioner by each
i nsurance conpany during each year were set out in detail in the
answer, and supporting docunents, including cancel ed checks and
conmmi ssion records, were deened stipul ated.)

During 1983 and 1984, petitioner caused substantial portions
of his incone to be deposited into a bank account maintained in
the nane of his nother and his daughter. Paynments out of that
bank account were nade for petitioner's use. Petitioner acquired
aut onobi | es and caused themto be registered in the nane of his
daught er.

On or about the due dates for his incone tax returns for
1982, 1983, and 1984, petitioner prepared Forns 1040 and nuail ed
themto the Cncinnati Service Center of the Internal Revenue
Service. The Fornms 1040 included his nanme, Social Security

nunber, address, filing status, and claimof one exenption. The



phrase "(bject--Self Incrimnation" was typed on the |ines of the
forms designed for financial information and conputations.
Petitioner did not include any financial information on any of
the Fornms 1040 for 1982, 1983, or 1984 that he sent to the
Service Center. Petitioner was pronptly notified by the |Internal
Revenue Service that the Fornms 1040 were not acceptable as incone
tax returns and that he was required to file Federal incone tax
returns.

On July 10, 1991, petitioner was convicted of wllful
failure to file Federal incone tax returns for 1983 and 1984 in
viol ation of section 7203. Petitioner was sentenced to prison,
but his sentence was suspended and he was placed on probation on
condition that he file incone tax returns by Decenber 15, 1991.
Petitioner failed to file the returns within that tinme and, on
Decenber 20, 1991, his prison sentence was reinposed.

Petitioner's failure to file Federal income tax returns for
1982, 1983, and 1984 was part of an 8-year pattern of failure to
file tax returns commencing in 1977. Petitioner fraudulently
failed to report inconme tax liabilities of $4,551, $6,401, and
$15,843 for 1982, 1983, and 1984, respectively, and all or part
of the underpaynent of incone tax for those years is due to fraud
with intent to evade tax.

Di scussi on

In Smth v. Conm ssioner, 926 F.2d 1470 (6th Cr. 1991),

affg. 91 T.C 1049 (1988), the Court of Appeals for the Sixth



Circuit, to which this case is appeal able, sustained a default
judgment, including additions to tax for fraud, against a
t axpayer who failed to appear for trial

In this case, as appears fromthe procedural history set
forth belowin relation to respondent's notion for a penalty
under section 6673, there is every reason to believe that
petitioner's default was willful and was a continuation of his
history of willful and flagrant disregard of his tax liabilities.
At no time during this proceeding has he offered evidence of any
reasonabl e dispute with respect to the facts alleged and relied
on by respondent.

Respondent's specific allegations, generally supported by
the evidence deened stipulated, set forth sufficient facts for
respondent to carry his burden of proof. Failure to file
returns, failure to report incone over a period of years, failure
to pay tax over a period of years, and conceal nent of assets are

comon badges of fraud. See, e.qg., Bradford v. Comm ssioner, 796

F.2d 303, 307-308 (9th Cir. 1986), affg. T.C. Menob. 1984-601.
Under these circunstances, respondent's burden of proof is

satisfied. See Smth v. Conm ssioner, supra. Respondent's

nmotion for default judgnment should be granted, and the
deficiencies and additions to tax determ ned by respondent should

be sustained in full.
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Respondent's Mdtion Under |I.R C. Section 6673

The stipul ated evi dence establishes that petitioner filed
so-called "Fifth Arendnent” Forns 1040 for the years in issue;
that he was advised pronptly by the Internal Revenue Service that
the Forns 1040 were not proper tax returns; that he was convicted
of failure to file tax returns for 2 of the 3 years in issue; and
that he failed to conply with the terns of probation requiring
himto file proper tax returns and, as a result, was sentenced to
prison. Throughout this proceedi ng, however, petitioner has
contended that he was not required to file tax returns for the
years in issue. Petitioner filed a frivolous reply to the
answer, a frivolous response to requests for adm ssions, and a
frivol ous response to the Court's Order to Show Cause under
Rule 91(f)(2). 1In an Order deem ng certain matters sti pul at ed,
the Court stated:

we have concluded in this Oder that a substanti al

nunber of petitioner's responses were "evasive or not

fairly directed" to the proposed stipulation. Should

petitioner persist in conducting the litigation in this

manner, further sanctions may be inposed. Petitioner's
attention is directed to Section 6673(a) of the

I nternal Revenue Code, which provides that whenever it

appears to the Tax Court that proceedings before it

have been instituted or mai ntai ned by the taxpayer

primarily for delay, or the taxpayer's position is

frivol ous or groundless, the Court nay require the

t axpayer to pay a penalty of up to $25,000. [Oder

dat ed January 29, 1998.]

Less than 3 weeks after the date of that Order, petitioner served
on respondent frivolous requests for adm ssions repeating his

al l egations that his conpensation was not taxable incone.



Shortly before trial, petitioner attenpted to withdraw his
petition, again asserting a variety of frivolous argunents.

Not wi t hst andi ng repeat ed warni ngs, petitioner persisted in
ignoring the facts and | aw applicable to his case. Hi's conduct
was patently willful. Because he was on notice of the |ack of
merit to his clains, his positions were taken in bad faith. W
conclude that petitioner's conduct in this case justifies a
penal ty under section 6673 in the anount of $15,000. See G anado

v. Conmm ssioner, 792 F.2d 91 (7th Gr. 1986), affg. T.C Meno.

1985-237; Sloan v. Comm ssioner, 102 T.C 137, 148-149 (1994),

affd. 53 F.3d 799 (7th Cr. 1995); Singer v. Conm ssioner, T.C

Meno. 1990-222, affd. w thout published opinion 935 F.2d 1282 (3d
Cr. 1991).
Both of respondent's notions will be granted.

An _appropriate order and

decision will be entered.




